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Opinion

The court has considered the Emergency Petition for Writ of Mandamus filed by petitioners, Ralph Nader and Peter
Camejo, asking this court to accept original jurisdiction in this matter. The court has also considered the responses
to this petition filed by the State of Wisconsin Elections Board (SWEB) and the Democratic Party of Wisconsin and
Kim Warkentin as well as the amicus brief filed in support of the petition filed by the Republican Party of Wisconsin
which this court has accepted. The court has also heard oral argument in this matter and the court being aware of
the time exigencies involved,

IT IS ORDERED:

1. The request for this court to accept original jurisdiction in this matter is granted.

2. Based on this court's now exclusive original jurisdiction, the court vacates all prior orders entered in this matter in
the Dane County Circuit Court in Democratic Party of Wisconsin v. State of Wisconsin Elections Board, Case No.
04-CV-2971; the stay issued by this court on September 28, 2004 is also vacated. See Petition of Heil, 230 Wis 428
284 N.W. 42 (1939).

3. Although the court has been provided with a transcript of the hearing in this matter [*2] before the SWEB, the
court declines to accept this unauthenticated transcript as part of the record.

4. Based on the September 22, 2004 order of the SWEB and the board's staff report, excerpts of which were
appended to the board's response filed in this matter, this court assumes, for purposes of this action, that Wis. Stat.
§ 8.20(2)(d) (2001-02) which provides that "[n]Jomination papers [of independent candidates] for president and vice
president shall list one candidate for presidential elector from each congressional district ..." requires that these
candidates for presidential elector must reside in the congressional district for which each is listed; the court
recognizes, however, that counsel for the SWEB interprets this provision differently.
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5. The court determines that this residency requirement is directory in nature.

6. Under the undisputed facts and circumstances of this case, and mindful of the importance of ballot access and
voting, this court concludes that there has been substantial compliance by the petitioners regarding this
requirement. See Wis. Stat. 88 5.01(1) and 8.30(1).

7. The court concludes, based on the SWEB's September 22, 2004 order and the excerpts of the [*3] staff report,
together with reasonable inferences therefrom, that the SWEB did not erroneously exercise its discretion in
concluding that the petitioners' names should be placed on the ballot for the November 2, 2004 general election.

8. Accordingly, consistent with the SWEB's order in this matter, we direct that the SWEB certify the names of Ralph
Nader and Peter Camejo as Independent Presidential and Vice-Presidential candidates for the general election to
be held on November 2, 2004.

Concur by: LOUIS B. BUTLER, JR.

Concur

LOUIS B. BUTLER, JR., J. (concurring). | concur. | would not have accepted this as an original action, as there
was a proceeding that was litigated in the trial court. | would have treated this as a supervisory writ pursuant to Wis.
Stat. 8 (Rule) 809.71. | share the trial court's concern about the board's order regarding whether there was an
adequate showing that the board properly exercised its discretion. At the same time, | do not agree that the trial
court's actions were warranted given its finding. Wis. Stat. § 227.57(5) provides that "the court shall set aside or
modify the agency action if it finds that the agency has erroneously interpreted a provision of law and a correct
[*4] interpretation compels a particular action, or it shall remand the case to the agency for further action under a
correct interpretation of the provision of law." Because a correct interpretation in this case does not compel Nader's
removal from the ballot, | conclude that the trial court should have remanded the case to the board for further action
under a correct interpretation of Wis. Stat. § 8.20(2)(d).

That being said, this court chose to accept this matter as an original action. While | am extremely troubled by the
end-run of established appellate procedure, | am also mindful of the fact that the eleventh-hour circumstances of
this case dictate that this court reach a fair and just decision. As there is simply no time to appropriately remand this
matter to either the trial court or to the board to properly exercise its discretion, and given the right of qualified
voters to cast their votes effectively, | join in the court's mandate.
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